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December 1, 2014

Brad Hubbard

U.S. Bureau of Reclamation
2800 Cottage Way, MP-410
Sacramento, CA 95825

Sent via U.S. Mail and via email to bhubbard@usbr.gov.

Re:  Comments on the Long-Term Water Transters Draft Environmental Impact
Statement / Environmental Impact Report

Dear Mr. Hubbard:

On behalt of Defenders of Wildlife, which has approximately 1,200,000 supporters and
members, 180,000 of whom are Californians, we are writing to provide comments on the Long-
Term Water Transfcrs Draft Environmental Impact Statement/Environmental Impact Report
(“Draft”). We are sympathetic to the fact that management decisions involving water transfers
need to occur quickly, and believe that an Environmental Impact Statement
(“EIS”)/Environmental Impact Report (“EIR”) covering an extended time period could be
beneficial. However, the Draft suffers from several fundamental flaws that undermine its ability
to provide information regarding the environmental impacts of the proposed long-term water
transfers, and that render the document legally inadequate.

First, the Draft includes several “environmental commitments” intended to avoid
significant impacts that could be caused by crop idling transfers. These commitments, however,
are inadequate to protect the threatened giant garter snake and bird species that depend upon
agricultural lands in the project area. Because significant environmental impacts will remain
after implementation of the proposed commitments, we have suggested additional environmental
commitments that should be included cither as part of the project description, or as mitigation
measures. Second, the Draft entirely fails to analyze the proposed water transfers’ impacts on
waterfowl, shorebirds, and south of Delta refuges, although the impacts to these public trust
resources could be profound. Third, the Draft uses an arbitrary and not biologically-based
screening threshold to avoid analyzing the impacts that flow reductions caused by the proposed
transfers could have on fisheries and sensitive terrestrial species. The Draft also fails to account
for climate change impacts in its opcrational modeling, docs not consider an adequate range of
alternativces, and fails to include foreseeable projects in its cumulative impacts analysis.
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These deficiencies and the others that we describe below are so substantial that we j
believe the Bureau of Reclamation (“Reclamation”) and the San Luis & Delta-Mendota Water
Authority (“SLDMWA”) should issue a revised draft EIS/EIR for the proposed long-term water
transfers. Remedying the problems in the current Draft will require modifications to the
proposed action and significant new analysis, and the public and the project proponents would
benefit from another round of review before the document is finalized.

On the pages that follow, we discuss the problems with the Draft in greater detail, and
provide suggestions for how the deficiencies should be addressed in a revised draft EIS/EIR.

L The Draft Fails to Adequately Analyze Impacts to Wildlife from Crop Idling
Transfers, and Fails to Prescribe Required Mitigation

The National Environmental Policy Act (“NEPA”) has “twin aims. First, it places upon
[a federal] agency the obligation to consider every significant aspect of the environmental impact
of a proposed action. Second, it ensures that the agency will inform the public that it has indeed
considered environmental concerns in its decisionmaking process.” Baltimore Gas & Elec. Co.
v. Natural Res. Def. Council, Inc., 462 U.S. 87, 97 (1983) (citation and internal quotation marks
omitted). To achieve these goals, “[a]n EIS must include a comprehensive discussion of all
substantial environmental impacts and inform the public of any reasonable alternatives which
could avoid or minimize these adverse impacts.” High Sierra Hikers Ass’nv. U.S. Dep’t of
Interior, 848 F. Supp. 2d 1036, 1048-1049 (N.D. Cal. 2012) (citing 40 C.F.R. § 1502.1). NEPA
“emphasizes the importance of coherent and comprehensive up-front environmental analysis to
ensure informed decision making to the end that the agency will not act on incomplete
information, only to regret its decision after it is too late to correct.” Blue Mts. Biodiversity
Project v. Blackwood, 161 F.3d 1208, 1216 (9th Cir. 1998) (quotation marks and citation
omitted).

Similarly, the California Environmental Quality Act (“CEQA”) is intended to inform
decision makers and the public about the potentially significant environmental effects of
proposed projects. See, e.g., 14 Cal. Code Regs. § 15002. To this end, an EIR “shall include a
detailed statement setting forth . . . [a]ll significant effects on the environment of the proposed
project” (Cal. Pub. Res. Code § 21100), and “must present information in such a manner that the
foreseeable impacts of pursuing the project can actually be understood and weighed.” Vineyard
Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova, 40 Cal. 4th 412, 450
(2007). If a significant effect on the environment is identified, an EIR is required to include
provisions to avoid or mitigate the significant effect. Cal. Pub. Res. Code § 21081. Mitigation
must be “fully enforceable through permit conditions, agreements, or other measures,” (id. §
21081.6 (b)) and there must be a reporting or monitoring program to ensure that the mitigation
measures are implemented (id. § 21081.6 (a)). “The purpose of these requirements is to ensure
that feasible mitigation measures will actually be implemented as a condition of development,
and not merely adopted and then neglected or disregarded.” Cal. Clean Energy Comm. v. City of
Woodland, 225 Cal. App. 4th 173, 189 (2014) (citation omitted).
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A. The Environmental Commitments are Insufficient to Avoid Significant Impacts to
Wildlife from Crop Idling Transfers and Additional Mitigation is Required

The proposed action includes several “environmental commitments,” which are intended
to “avoid potential environmental impacts from water transfers.” Draft EIS/EIR at 2-29. These
environmental commitments are critical to the Draft’s conclusion that the proposed action will
not have a significant impact on special status plant and animal species. For example, the Draft
concludes that significant impacts to the following species from crop idling transfers will be
avoided, in whole or in part, by implementation of the environmental commitments: giant garter
snake (id. at 3.8-70); Pacific pond turtle (id. at 3.8-71 to 3.8-72); greater sandhill crane (id. at
3.8-76); long-billed curlew (id. at 3.8-76); tricolored blackbird (id. at 3.8-77); white-faced ibis
(id. at 3.8-78); purple martin (id. at 3.8-79); yellow-headed blackbird' (id. at 3.8-79 to 3.8-80);
special status plant species (id. at 3.8-67); and special status bird species (id. at 3.8-74, 3.8-80).

However, as we explain below, these critically important environmental commitments are
inadequate to avoid significant impacts to the species listed above, including the giant garter
snake and sensitive birds. Because the impacts from crop idling transfers remain significant after
implementation of the environmental commitments, CEQA requires that the action agencies
identify additional mitigation measures that, if implemented, would reduce the impacts of the
project to below the significance threshold. See Cal. Pub. Res. Code § 21081. In the sections
that follow, we explain why the environmental commitments are inadequate to ameliorate
significant impacts from crop idling transfers, and suggest additional mitigation measures that, if
implemented, would help the agencies comply with legally-required mitigation obligations.

1. The Environmental Commitments Do Not Adequately Protect Giant Garter
Snakes

The giant garter snake is listed as threated under both the Federal Endangered Species
Act and California Endangered Species Act. See Draft EIS/EIR at 3.8-23. The snake “primarily
occurs in areas with dense networks of canals among rice agriculture and wetlands,” and has
been observed within the Sacramento Valley portion of the Seller Service Area. Id. at 3.8-23 to
3.8-24. The Draft acknowledges that giant garter snakes may be substantially impacted by crop
idling transfers. For example, it states that “[a]ny level of cropland idling/shifting would reduce
the availability of stable wetland areas during a particular transfer year and may reduce suitable
giant garter snake foraging habitat and increase the risk of predation on individual giant garter
snakes.” Id. at 3.8-69. Yet the Draft concludes that the proposed action would have a less than
significant impact on the giant garter snake “because a relatively small proportion (no more than
10.5 percent) of the rice acreage would be affected in any given year and the Environmental
Commitments would avoid or reduce many of the potential impacts associated with this activity
and the displacement of giant garter snake that could result.” Id. at 3.8-70.

! We assume that the discussion of the purple martin in the section titled “Yellow-Headed
Blackbird” was an error, and that the Draft intended to refer to the yellow-headed blackbird.
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The Draft’s reliance on the purportedly small amount of rice acreage that would be idled
under the proposed action is completely unsupported. The Draft provides no analysis of the
population-level impact of a 10.5 percent reduction in habitat. Further, the long-term transfers
will occur primarily in dry years, when rice acreage is already substantially reduced. See id. at 1-
2 (project purpose and need indicating that transfers will occur during dry years); 3.8-69
(acknowledging that planted rice acreage is reduced by drought conditions). The California Rice
Commission, for example, has reported that about 140,000 acres of rice, which amounts to 25
percent of last year’s crop, went unplanted this year because of water shortfalls.® A 10.5 percent
reduction in suitable habitat on top of already reduced rice acreage is substantial, and the Draft
cannot assert that such a reduction is insignificant without biological analysis. —_—

This leaves only the environmental commitments to support the no significant impact
finding, and these too fail to ensure that significant impacts are avoided. It appears that the giant
garter snake-focused environmental commitments were derived from previous Endangered
Species Act biological opinions involving water transfers, including the Biological Opinion for
Reclamation’s 2010-2011 Water Transfer Program. See U.S. Fish and Wildlife Service
(“FWS”), Endangered Species Consultation on the Bureau of Reclamation’s Proposed Central
Valley Project Water Transfer Program for 2010 — 2011 (Mar. 2010) at 5-7 (attached as Exhibit
A) (presenting “conservation measures” that are similar to Draft’s environmental commitments);
see also FWS, Endangered Species Consultation on the Proposed 2009 Drought Water Bank for
the State of California (Apr. 2009) at 7-8 (attached as Exhibit B) (same). The biological
opinions incorporated conservation measures that are similar to the Draft’s environmental
commitments into Reasonable and Prudent Measures, and concluded that compliance with those
measures was “necessary and appropriate” to minimize the impact of take caused by the
proposed crop idling transfers. Exh. A at 40; Exh. B at 38.

The California Department of Water Resources subsequently reaffirmed that “the
conservation measures outlined in the USFWS biological opinion for Reclamation’s 2010-2011
Water Transfer Program represent the most current and best scientific information on protective
measures for the giant garter snake,” and indicated that DWR “will require transfer proponents to
incorporate in their transfer proposals those conservation measures from the biological opinion
relevant to crop idling.” California Department of Water Resources, DRAFT Technical
Information for Preparing Water Transfer Proposals (Oct. 2013) at 22-23, available at
http://www.water.ca.gov/watertransfers/docs/DTIWT 2014 Final Draft.pdf.

The Draft’s environmental commitments, however, are considerably less protective than
the conservation measures that FWS and DWR have deemed to be necessary and appropriate,
and reflective of the best scientific information available. First, the biological opinions required
that the block size of idled rice parcels would be limited to 320 acres with no more than 20
percent of rice fields idled cumulatively (from all sources of fallowing) in each county. They
further provided that the idled parcels would not be located on opposite sides of a canal or other
waterway, and would not be immediately adjacent to another fallowed parcel. Exh. A at 5-6;

? See, e.g., http://www.capitalpress.com/California/20141021/rice-growers-wrap-up-drought-
diminished-harvest.
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Exh. B at 7. Prior to the 2009 and 2010 biological opinions, FWS had concluded that a 160-acre
limitation on the size of idled rice parcels was appropriate. See FWS, Programmatic Biological
Opinion on the Proposed Environmental Water Account Program (Jan. 2004) at 18 (attached as
Exhibit C). Defenders of Wildlife previously submitted comments indicating that increasing the

parcel size from 160 to 320 acres would be harmful to giant garter snakes because the size of
their home range is 40 and 90 acres, and forcing individuals to travel farther than this range may

result in mortality. See Comments on Addendum to the Environmental Water Account EIR/EIS
(Jan. 2009) (attached as Exhibit D). Yet the current Draft’s environmental commitments do not
include any limitation on the acreage of fallowed parcels, the cumulative percentage of rice
fields in any county that can be idled, or the layout of idled parcels relative to each other and to
particular habitat features.

Second, the biological opinions’ conservation measures included a requirement that a
field cannot be fallowed more than two irrigation seasons in a row. Exh. A at 6; Exh. B at 7.
Again, this important conservation measure is entirely missing from the Draft’s environmental
commitments.

Third, the biological opinions required that the water seller maintain a depth of at least
two feet of water in the major irrigation and drainage canals to provide a movement corridor for
giant garter snakes. Exh. A at 6; Exh. B at 7. The Draft, on the other hand, provides that
“[clanal water depths should be similar to years when transfers do not occur or, where
information on existing water depths is limited, at least two feet of water will be considered
sufficient.” Draft EIS/EIR at 2-29. The biological opinions’ clear requirement of two feet of
water is easier to monitor and enforce, and more protective of the giant garter snake.

Finally, the prior biological opinions all prohibited transfers from certain sensitive areas,
including the Natomas Basin. Exh. A at 6; Exh. B at 7-8; Exh. C at 18. As discussed in Section
I.A.4, below, the Draft does not make clear whether all transfers from areas with known priority
giant garter snake populations will be prohibited. Such a prohibition is essential to protecting the
threatened giant garter snake.

The Draft fails to justify its departure from these conservation practices that FWS andﬁ
DWR have previously deemed to be the minimum requirements necessary and appropriate for
protecting sensitive giant garter snake populations from crop idling transfers. Yet it inexplicably
concludes that the environmental commitments would avoid or reduce to insignificant levels the
proposed action’s impacts on giant garter snakes. The Draft’s departure from conservation
measures that have been widely accepted as necessary to protect the giant garter snake
undermines its no significant impact conclusion, and further mitigation is required. At a
minimum, the environmental commitments must include all of the giant garter snake protections
that were included in the 2009 and 2010 biological opinions. Further, we continue to believe that
the 320-acre parcel-size limitation is not biologically justified and is insufficiently protective of
the giant garter snake, and that a 160-acre limitation is warranted.
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. The Environmental Commitments Do Not Protect Birds from Impacts
Caused by Crop Idling Transfers Involving Rice Fields

In addition to the giant garter snake, crop idling transfers involving seasonally flooded
agricultural lands (i.e., rice) would affect waterfowl, shorebirds, waterbirds, and riparian
songbird that rely on the fields for forage and nesting habitat. The Draft explains that
“[s]easonally flooded agriculture, specifically rice fields, and its associated uplands, drainage
ditches, irrigation canals, and dikes, provide potentially suitable habitat for . . . a variety of water
birds including, but not limited to egrets, herons, ducks, and geese.” Draft EIS/EIR at 3.8-34. It
also indicates that rice fields provide habitat and forage for special status bird species, including
the greater sandhill crane, black tern, purple martin, tricolored blackbird, white-faced ibis,
yellow-headed blackbird, and long-billed curlew. Id. at 3.8-25 to 3.8-30; 3.8-74. The Draft
acknowledges that crop idling transfers will impact these species by reducing available forage
and nesting habitat. Id. at 3.8-74 to 3.8-80.

These impacts are likely to be significant. The Draft indicates that the 51,473 acres of
rice that could be idled in any year is equivalent to 10.5 percent of the average amount of land in
rice production from 1992 to 2012. Id. at 3.8-69. The water transfers will occur in dry years,
however, when planted rice acreage, other agricultural habitat, and wildlife refuge habitat are
already greatly reduced. Thus, the crop idling transfers, in combination with other dry-year
habitat reductions, will likely cause only a small fraction of the food and habitat necessary to
sustain the special status bird species and other migratory birds to be available at critical times
during the year.

The Draft concludes, however, that the proposed action would have a less than significant
impact on special status bird species because there would be a less than significant impact on the
habitats that support these species. Id. at 3.8-80. The impacts to seasonally flooded agricultural
habitats, it concludes, would not be significant because of implementation of the environmental
commitments. /d. at 3.8-65.> There is only one environmental commitment, however, that is
specifically designed to protect birds. It states that, “[i]n order to limit reduction in the amount
of over-winter forage for migratory birds, including greater sandhill crane, cropland idling
transfers will be minimized near known wintering areas in the Butte Sink.” /d. at 2-30.

Clearly, this one environmental commitment that is geographically limited to the Butte
Sink is insufficient to mitigate impacts from the idling of rice fields throughout the Sellers’
service area because simply limiting habitat loss in one area does not ameliorate the impacts
from habitat destruction elsewhere. Further, as discussed in Section I.A.4, the bird-focused
commitment is so vague that it would provide little concrete protection for over-wintering birds
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in the Butte Sink.

3 As discussed infra, Section 1B, the Draft cannot rely on the availability of other suitable habitat
to show that the proposed action will not have a significant impact because the Draft provides no
analysis of the adequacy or availability of such habitat.
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